
300 Acre Sand Branch (restriction overlay)
North Carolina,  AC +/-

Original
Restriction Road / Trail Primary Road Boundary Pond / Tank Stream,

Intermittent River/Creek Water Body

Pat Snyder, National Land Realty
P: 8287725899          pat@landinwnc.com          13 Lynnette Dr, Fairview NC 28730

The information contained herein was obtained from sources
deemed to be reliable.
  MapRight Services makes no warranties or guarantees as to the
completeness or accuracy thereof.



 
 
 
 
 
 
 
 
 
 
 
 
 
Prepared by and return to: The Van Winkle Law Firm (EEM), P.O. Box 7376, Asheville, 
NC 28802-7376  
 
STATE OF NORTH CAROLINA 
COUNTY OF BUNCOMBE 

 
THIS FULLY AMENDED AND RESTATED DECLARATION OF THE 

DECLARATION OF RESTRICTIVE AND PROTECTIVE COVENANTS OF DILL 
TRUST LIMITED PHASE 2 AND THE DECLARATION OF RESTRICTIVE AND 
PROTECTIVE COVENANTS is made and entered into this the           day of                             , 
2020 by DAVID MCLEMORE AND CAROLYN MCLEMORE, TRUSTEES OF THE 
DAVID AND CAROLYN MCLEMORE TRUST AND PROSPECTIVE PURCHASERS 
. 
 

W I T N E S S E T H: 
 WHEREAS, on September 27, 1984, Dill Trust, Limited, a Florida Limited 
Partnership (“Dill Trust”), acquired approximately 560 acres located in Buncombe 
County, North Carolina by that deed recorded at Deed Book 1367, Page 672, Buncombe 
County Registry (hereinafter “the Base Tract”).    
 
 WHEREAS, on August 24, 1990, Dill Trust caused to be recorded “Protective 
Covenants of Dill Trust Ltd.”, recorded at Deed Book 1619, Page 658 of the Buncombe 
County Registry (hereinafter “the Protective Covenants”), encumbering the northern 
portion of the Base Tract  (hereinafter “the Dill Trust Development”). 
 
 WHEREAS, the Dill Trust Development was subdivided into single-family home 
residential lots and conveyed to various lot purchasers.  
 
 WHEREAS, on January 17, 2002, Dill Trust caused to be recorded “Protective 
Covenants of Dill Trust Limited Phase 2”, recorded at Deed Book 2693, Page 255 of the 
Buncombe County Registry, encumbering approximately 220 acres of the Base Tract lying 



to the south of and adjacent to the Dill Trust Development (hereinafter “Phase 2 
Covenants”). 
 
 WHEREAS, on October 31, 2006, David McLemore and Carolyn McLemore, as 
Trustees of the David and Carolyn McLemore Trust (hereinafter “McLemore Trust”), by 
that deed recorded at Deed Book 4309, Page 890 of the Buncombe County Registry, 
purchased approximately 300 acres of the Base Tract from Dill Trust, which consists of 
the lands encumbered by the Phase 2 Covenants and the remaining unrestricted portion 
of the Base Tract (hereinafter “the McLemore Trust Property).   
 

WHEREAS, the McLemore Trust also purchased thee lots in the Dill Trust 
Development by those deeds recorded at Deed Book 4375, Page 1175; Deed Book 4221, 
Page 199; and Deed Book 4438, Page 1770 of the Buncombe County Registry. 

 
 WHEREAS, in conjunction with the above-described purchase, the McLemore 
Trust and Dill Trust entered into an Agreement dated October 26, 2006 (hereinafter “the 
Agreement”) which provides that if the McLemore Trust does not, within five years, 
develop the unencumbered portion of the McLemore Trust Property or place the 
unencumbered portion of the McLemore Trust Property in a conservation easement, the 
unencumbered portion of the McLemore Trust Property will be encumbered by the 
restrictions attached as Exhibit B to the Agreement which are substantially similar to the 
Phase 2 Covenants and titled “Declaration of Restrictive and Protective Covenants”. 
 
 WHEREAS, on December 30, 2013, the Agreement with the attached covenants 
was recorded at Book 5175, Page 555 of the Buncombe County Registry (hereinafter “the 
Agreement Covenants”). 
 
 WHEREAS, it is uncertain whether the Agreement Covenants encumber only that 
portion of the Base Tract not previously encumbered or whether the Agreement 
Covenants encumber the entirety of the McLemore Trust Property. 
 
 WHEREAS, the Phase 2 Covenants and Agreement Covenants where intended to 
create beneficial restrictions with respect to the development of the real property 
encumbered by the Phase 2 Covenants and the real property encumbered by the 
Agreement Covenants and to establish a method for the administration, maintenance, 
preservation, use and enjoyment of said real property. 
 

WHEREAS, all real property encumbered by the Phase 2 Covenants and 
encumbered by the Agreement Covenants shall be held, sold, used and conveyed subject 
to certain amended covenants, conditions, easements and restrictions for the purpose of 
protecting the value and desirability of such real property. 
 

WHEREAS, these Amended and Restated Covenants shall be binding on all 
owners having any right title or interest in the real property encumbered by the Phase 2 



Covenants and the real property encumbered by the Agreement Covenants, more 
particularly described in Exhibit A attached hereto, and on their heirs, representatives, 
successors-in-title, and assigns and shall amend and replace the Phase 2 Covenants and 
the Agreement Covenants in their entirety. 

 
WHEREAS, in accordance with Paragraph 23 of the Phase 2 Covenants, the 

McLemore Trust being the sole owner of the real property encumbered by the Phase 2 
Covenants, and in accordance with Paragraph 27 of the Agreement Covenants, the 
McLemore Trust being the sole owner of the real property encumbered by the Agreement 
Covenants, hereby amends the Phase 2 Covenants and the Agreement Covenants in their 
entirety as follows.  

 
NOW THEREFORE, for valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, and pursuant to the amendment provisions of the 
Protective Covenants of Dill Trust Limited Phase 2, recorded at Deed Book 2693, Page 
255 of the Buncombe County Registry, and the Declaration of Restrictive and Protective 
Covenants recorded at Deed Book 5175, Page 555 of the Buncombe County Registry, the 
same are hereby amended and restated in their entirety and replaced with the following 
FULLY AMENDED AND RESTATED DECLARATION (“Amended Declaration”) and 
shall read as follows: 

 
Article 1 

Description of Property 
 

Section 1.1 Name. The real property subject to these restrictions is the McLemore 
Trust Property. 
 

Section 2.2 Location.  The McLemore Trust Property is located in Buncombe 
County, North Carolina.  The McLemore Trust Property consists of that real property 
described in Exhibit A attached hereto. 

 
Article 2 

Restrictions on Use 
 

If the McLemore Trust Property is later subdivided, the following use restrictions 
shall apply to those subdivided tracts. 

 
 Section 2.1.  Tract Use. No tract shall be used except for residential, conservation, 

family recreation, light farming (non-commercial), equestrian (non-commercial) and 
forestry purposes.   

 
Section 2.2.  Sewage System.   No privies, outdoor toilets or outdoor lavatories will be 

permitted, except during the 18-month construction period.  All sewage systems shall be 
connected to a septic tank designed, located and constructed in accordance with the requirements 
of the North Carolina State Board of Health. 



 
Section 2.3 Electric Service.  Each family dwelling unit must have permanent electric 

service supplied by Duke Energy or its successor normally supplying electricity to the property. 
 

 Section 2.4 Inappropriate Activities.  No commercial trade or business and no 
noxious or offensive activity shall be carried on upon any tract, nor shall anything be 
done thereon which may  be or  become  an annoyance  or nuisance  to  the  tract owners, 
nor shall any  tract or premises be used  or occupied so as to affect injuriously the use, 
occupation or value  of any adjoining premises  for residential purposes, nor shall any 
unsanitary conditions prejudicial to the  public  health  be allowed. 
 
 Section 2.5 Use of Roads and Right or Way.  Racing of vehicles or engines and 
loud exhausts are specifically prohibited. UTV’s, ATV’s, and other “off road” vehicles 
owned by the tract owner may be used on the property, however no commercial use, off-
road clubs, or outside vehicles are permitted on the McLemore Trust Property. 

 
Article 3 

Access Road Maintenance 
 

Section 3.1  Cost of Maintaining Private Road Through Treehaven. 
 

The  cost  of maintaining the  private roadway as shown on those plats recorded in 
Plat Book 48  at Page 62  and  Page 93,  Buncombe County Registry, that runs from  the  
property described in those protective covenants recorded on August 24, 1990 by Dill 
Trust, Limited, a Florida Limited Partnership, entitled “Protective Covenants of Dill Trust 
Ltd.” and recorded at Deed Book 1619, Page 658 of the Buncombe County Registry 
(hereinafter “the Protective Covenants”), through the Treehaven subdivision (hereinafter 
“Treehaven”) to N.C. Highway 9, is allocated and chargeable to the properties 
encumbered herein  and encumbered by the Protective Covenants pursuant to that 
agreement recorded in Deed  Book 1763, Page  21 of the Buncombe County Registry.  The 
McLemore Trust Property and the property encumbered by the Protective Covenants 
shall together share one half of said total road maintenance cost, to be equally divided 
among all tracts in encumbered herein and encumbered by the Protective Covenants.     
All tracts in Treehaven which share in the maintenance of such road shall pay the other 
half of the total cost of road maintenance.  The lien and enforcement provisions set out in 
Deed Book  1284 at Page 38, Buncombe County Registry, and  affecting the Treehaven 
subdivision shall be applicable to the assessment and  collection of this  road maintenance 
cost. 

 
Article 4 

General Provisions 
 

Section 4.1 Enforcement.  Any owner of the McLemore Trust Property shall have the right 
to enforce, by a proceeding at law or in equity, all restrictions, conditions, covenants, or 



reservations, now or hereafter imposed by the provisions of this Amended Declaration. Failure 
by any owner to enforce any covenant or restriction herein contained shall in no event be deemed 
a waiver of the right to do so thereafter. 

Section 8.2 Waiver.  No provision contained in the Amended Declaration, the Articles of 
Incorporation or the Bylaws, shall be deemed to have been waived, abandoned, or abrogated by 
reason of failure to enforce them on the part of any owner of the McLemore Trust Property as to 
the same or similar future violations, no matter how often the failure to enforce is repeated. 

Section 8.3 Restrictions Appurtenant to the Land.  The foregoing Amended Declaration 
is intended to and shall be appurtenant to and run with the land and shall be kept by the parties 
hereto, and upon conveyance of all or a portion of the McLemore Trust Property, or if same shall 
be acquired by inheritance, devise or otherwise, such covenants, restrictions and limitations shall 
be binding and in full force and effect as running with the land, and the said Grantees, their heirs, 
devisees, executors, administrators, successors and assigns, fully acknowledge the same and 
agree to keep and perform the same forever. 

Section 8.4 Amendment. The Amended Declaration may be modified or amended in 
whole or part by the affirmative vote of owners holding sixty-seven percent (67%) of the total 
tracts in the McLemore Trust Property. 

Section 8.5 Severability. Invalidation of any one of these covenants or restrictions by 
judgment or court order shall in no way affect any other provisions which shall remain in full 
force and effect. 

Section 8.6 Choice of Law.  The Amended Declaration and the provisions contained 
herein shall be construed in accordance with the laws of the State of North Carolina. 

In witness whereof this FULLY AMENDED AND RESTATED DECLARATION is 
executed the day and year first written above. 
 
THE DAVID AND CAROLYN MCLEMORE TRUST 

 
       
David McLemore, Trustee 
 
 
       
Carolyn McLemore, Trustee 
 

 

******************************************************************************   
  

STATE OF _________________________ 
COUNTY OF      



  
 I certify that the following person personally appeared before me this day, 
acknowledging to me that he/she voluntarily signed the foregoing document for the 
purpose stated therein and in the capacity indicated:  David and Carolyn McLemore, as 
trustees for the David and Carolyn McLemore Trust. 
 
Date:                    
    Notary Public Signature 

 
                

                (Printed Name of Notary) 

 My Commission 

PLACE NOTARY SEAL INSIDE THIS BOX ONLY! 
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